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New tax penalties regime enters into force

Starting as from September 1, 2024, new regulations regarding tax administrative penalties introduced by Decree
No. 87 of June 14, 2024 (“Decree”), have officially come into effect.

The Decree is part of number of regulations that are implementing a broad reform of the Italian tax system.

One of the pillars of the reform was a reduction of penalties aimed at enhancing fairness and proportionality of
the system, in line with the EU Charter of Fundamental Rights.

The Decree provides for two major changes: (i) a general reduction of penalties; and (ii) the repeal, with few
exceptions, of the previous system which gave to the tax authorities the power to apply penalties within a range
—e.g., from 90% to 180% of the higher amount of taxes —in favor of a fixed rate system.

Notwithstanding the above depicted positive changes, according to the letter of the Decree, the new measures
of the tax penalties should be applicable to facts and/or omissions occurred as from September 1, 2024 — which
is not line with what one would have expected — leaving some doubts with reference to the regime applicable to
facts and/or omissions occurred before such date.

There is a principle (favor rei), immanent to the system, which should allow, when it comes to changes to the
relevant regulations, the application of the most favorable treatment to the taxpayer that has committed the
violation. As a result, the new tax penalties measures provided for by the Decree should apply also to facts and
omissions occurred before September 1, 2024, as they are more favorable than the ones in force before such
date.

Moreover, the delegating law that set out the principles for the reform did not provide for any exception to the
favor rei principle. It might be possible that the decision of the Government was based on tight budget and still
the favor rei should prevail.

Given these potential concerns and the significant changes brought about by the Decree, taxpayers are
encouraged to review their positions in ongoing tax litigations as there may be ground to argue for the application
of the new reduced penalties to the underlying claims.

Furthermore, the Decree introduces changes to the tax criminal law framework. Unlike the tax administrative
penalties regulation, the principle of favor reiremains fully in force in the tax criminal law, where it is
constitutionally protected. Consequently, any changes to criminal penalties must still respect this fundamental
principle, and no exceptions have been, nor could have been, made in this regard.

Below a comparative table that shows the pre and post-reform penalties with reference to some of the key tax
administrative violations.

Violation (Legislative Decree No. 471/1997) Penalty before Decree | Penalty after Decree

Omitted tax return (Article 1, para. 1) 120% to 240% 120%
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Unfaithful tax return (Article 1, para. 2)

Unfaithful tax return committed by means of false
documentation or nonexistent transactions or
fraudulent behaviors (Article 1, para. 3)

Omitted tax return by withholding agent (Article 2,
para. 1)

Unfaithful tax return of withholding agent (Article 2,
para. 2)

Omitted VAT return (Article 5, para. 1)

Unfaithful VAT return (Article 5, para. 4)

Unfaithful VAT return committed by means of false
documentation or nonexistent transactions or
fraudulent behaviors (Article 5, para. 4-bis)

Violation of obligations relating to documentation,
registration and identification of transactions subject
to VAT (Article 6, para. 1)

Omitted issuance of tax receipts or transport
documents or the issue of such documents for
amounts lower than the actual ones (Article 6, para. 3)

Undue deduction of VAT (Article 6, para. 6)

VAT violations committed by the transferee (Article 6,
para. 8)

Late and omitted payments (Article 13, para. 1)

Offsetting undue credits (Article 13, para. 4)

Offsetting nonexistent credits (Article 13, para. 5)

90% to 180%

135% to 270%

120% to 240%

90% to 180%

120% to 240%

90% to 180%

135% to 270%

90% to 180%

90%

90%

100%

30%

30%

100% to 200%

70%

105% to 140%

120%

70%

120%

70%

105% to 140%

70%

70%

70%

70%

25%

25%

70%
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